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On  March  11,  1986,  Governor  Michael  S.  Dukaki 
Governor's  Task  Force  on  Liability  Issues  to  study  current  liability 
issues  and  to  recommend  appropriate  action.*   Paula  W.  Gold,  Secretary 
of  the  Executive  Office  of  Consumer  Affairs  and  Business  Regulation, 
was  named  Chairperson  of  the  20-member  Task  Force.   The  Task  Force  was 
composed  of  members  representing  business,  the  Bar,  insurance 
companies  and  agents,  recreational  facilities,  human  service 
providers,  cities  and  towns,  consumer  organizations,  the  Legislature, 
the  Office  of  the  Attorney  General  and  other  state  agencies ._  A  list 
of  the  members  and  their  representative  affiliations  is  attached. 

The  370  page  Task  Force  report  describes  the  process  which  the 
Task  Force  followed,  the  results  of  our  investigation,  the  criteria 
used  by  the  Task  Force  to  evaluate  proposals,  and  the  resulting 
eighteen  policy  recommendations. 

The  Process 

The  Task  Force  proceeded  simultaneously  with  three  areas  of 
examination:   the  nature  and  extent  of  liability  problems  facing 
Massachusetts  businesses  and  residents,  the  insurance  industry  and  its 
practices,  and  our  Massachusetts  legal  system. 

In  the  course  of  our  study,  we  held  28  meetings.   These  included 
seven  public  hearings  at  which  114  persons  testified,  twelve  meetings 
with  numerous  experts  from  the  insurance,  legal,  and  consumer  sectors, 
and  nine  discussion  meetings.   Scores  of  witnesses  submitted  written 
testimony.   We  also  commissioned  an  independent,  statistical  study  of 
Massachusetts  insurance  purchasers. 


The  Task  Force  did  not  address  certain  areas  which  have  been  the 
subject  of  other  study  commissions  or  recent  legislative  action  or 
which  presented  separate  and  distinct  problems.   These  included 
environmental  liability,  liquor  liability,  automobile  insurance  and 
medical  malpractice  insurance. 


The  Results  of  Our  Study  -  Insurance 

We  came  to  four  major  findings  regarding  the  insurance  aspects  of 
the  liability  crisis: 

1.  Insurance  market  disturbances — unexpected  price  increases, 
policy  cancellations  and  nonrenewals — have  been  pervasive. 

2.  Market  failures — actual  unavailability  or  unaf f ordability  of 
insurance — are  a  problem  primarily  for  particular  types  of 
organizations  or  for  particular  coverages,  rather  than 
across-the-board. 

3.  Much  of  the  insurance  problem  was  caused  or  precipitated  by 
the  cyclical  nature  of  the  insurance  market. 

4.  Fear  of  legal  liability,  which  was  not  a  concern  when 
insurance  was  inexpensive,  has  become  a  serious  problem. 

The  liability  insurance  crisis  has  been  felt  by  businesses, 
charities  and  public  entities  across  Massachusetts.   In  analyzing  the 
crisis,  however,  it  is  important  to  distinguish  between"  market 
disturbances  and  market  failures.   When  an  insurance  purchaser's 
expectations  as  to  continuity  of  coverage  or  cost  are  seriously  upset, 
as  with  a  mid-term  insurance  policy  cancellation,  an  unexpectedly 
large  price  increase,  or  an  untimely  notice  that  a  policy  will  not  be 
renewed,  that  insurance  consumer  has  a  serious  problem  and  justifiably 
views  it  as  a  crisis.   In  many  instances,  such  individual  crises  are 
temporary,  however,  and  have  been  resolved  with  replacement  coverage 
or  cost  increases  being  passed  through  to  customers.   Such  mar*ket 
disturbances  have  affected  a  broad  spectrum  of  the  Massachusetts 
economy  since  1984. 

When  insurance  is  actually  unavailable  or  unaf f ordable,  a  more 
serious  structural  problem  exists — the  liability  insurance  market  is 
failing  to  provide  needed  coverage.   This  creates  a  crisis  for  the 
would-be  purchaser  that  cannot  be  resolved  quickly  and  which  may 
require  more  long-term  changes.   Insurance  market  failure,  in  contrast 
to  market  disturbances,  is  not  an  across-the-board  crisis.   Our  survey 
showed  such  serious  market  failures  for  municipalities,  human  service 
providers  (including  day  care  providers),  construction  contractors  and 
recreation  and  sports  facilities.   While  most  of  the  members  of  these 
groups  (except  for  family  day  care  providers)  have  at  least  some 
liability  insurance,  a  substantial  percentage  have  none  at  all. 
Moreover,  for  over  30  percent  of  each  of  these  groups,  what  coverage 
they  have  is  inadequate,  either  because  insurers  will  not  write 
coverage  up  to  needed  limits,  or  the  entities  cannot  afford  the  higher 
premiums.   Mid-term  cancellations  of  policies  or  coverages  were  common 
for  each  of  these  groups,  and  insurance  policy  nonrenewals  have  been 
even  more  common. 

In  addition  to  organizations  which  have  liability  insurance 
problems  merely  because  of  the  type  of  organization  they  are  or  their 
principal  activity, .  other  insurance  consumers  have  had  serious 
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problems  because  they  needed  a  special  type  of  insurance  coverage 
which  had  become  unavailable.   Two  major  problem  coverages  are 
products  liability  insurance  and  insurance  for  professional  errors  and 
omissions  (including  professional  malpractice  coverage). 

Regarding  the  insurance  system,  the  Task  Force  found  that  much  of 
the  current  liability  insurance  problem  is  directly  due  to  the 
insurance  cycle,  a  progression  from  fierce  price  competition  among 
insurers  in  the  early  1980' s  to  rapid  price  increases  and  decreased 
availability  from  late  1984  to  1986.   The  cycle  now  appears  to  be 
stabilizing  for  the  market  overall.   However,  serious  problems  in  some 
specific  liability  lines  persist,  and  prices  are  generally  at  much 
higher  levels  than  two  years  ago. 

Insurance  industry  profits  also  showed  a  cyclical  trend.   A  low 
point  was  hit  in  1984,  when  the  property/casualty  industry  was  on 
average  only  marginally  profitable  and  many  individual  insurers  were 
operating  at  a  loss.   At  that  time,  individual  insurers  began  to  take 
corrective  action:   increasing  premiums;  reducing  coverages  to  reduce 
their  risks;  turning  down  some  applicants  and  withdrawing  from  certain 
lines.   While  these  actions  turned  the  insurance  industry  around,  the 
same  factors  caused,  or  precipitated,  much  of  the  insurance  aspect  of 
the  current  crisis  for  consumers.   There  were  large  increases  in 
insurer  profits  in  1986.   These  aggregate  figures  do  not  give  the 
entire  picture,  however;  some  individual  companies  fared  worse  (or 
better)  than  the  industry,  and  reinsurers  as  a  class  had  far  worse 
experience  than  the  rest  of  the  industry. 

For  businesses  faced  with  reduced  and  expensive  insurance 
coverage,  or  no  coverage  at  all,  and  for  self- insured  groups,  fear  of 
legal  liability  began  to  have  an  impact  on  their  behavior.   Some 
businesses,  charities,  cities  and  towns,  and  individuals  began  to 
curtail  beneficial  activities  because  of  the  fear  that  they  would  be 
sued. 

The  Results  of  Our  Study  -  The  Civil  Justice  System 

We  reached  five  primary  conclusions  regarding  the  civil  justice 
system. 

1.  There  is  little  credible  data  on  which  to  evaluate  the  legal 
system. 

2.  There  probably  has  not  been  an  increase  in  tort  filings  in 
Massachusetts,  but,  on  average,  more  people  may  be  being  sued 
in  each  case  than  in  the  past. 

3.  Major  changes  in  Massachusetts  law  in  the  past  fifteen  years 
have  expanded  potential  liability,  while  other  changes  have 
limited  it. 

4.  Our  liability  system  is  enormously  expensive. 
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5.   Some  public  perceptions  of  unfairness  in  our  liability  system 
are  based  on  fact.   Others  may  be  based  on  myth  or  mere 
rhetoric. 

In  addition  to  fear  of  the  legal  liability  system,  the  Task  Force 
repeatedly  heard  the  charge  that  the  liability  crisis  was  caused  by 
our  society  growing  increasingly  litigious.   Even  if  the  facts  did  not 
bear  out  this  charge,  it  was  important  to  learn  why  so  many  residents 
of  the  Commonwealth  perceive  that  the  current  system  of  tort  law  has 
grown  unfair.   In  addition  to  our  analysis  of  the  insurance  industry, 
we  therefore  needed  to  address  the  civil  justice  system.   We  also 
realized  that  we  had  to  assess  substantive  changes  in  particular  laws 
which  have  had  a  disproportionate  impact  on  specific  types  of 
organizations. 

The  lack  of  data  regarding  the  civil  justice  system  is 
astounding.   There  is  little  reliable  information  easily  accessible — 
or  accessible  at  all — which  tells  how  many  particular  types  of 
Massachusetts  tort  cases  have  been  filed,  how  many  defendants  were 
named  in  those  cases,  who  won,  and  whether  judgments  are  larger  than 
they  used  to  be.   Moreover,  it  is  impossible  to  calculate  the  number 
of  lawsuits  which  are  threatened,  but  resolved  informally,  or  to 
estimate  the  number  of  people  who  are  harmed,  but  never  assert  a 
claim. 

The  case  data  which  does  exist  suggests  that  there  has  not  been 
any  significant  increase  in  the  numbers  of  tort  filings  or  in  the 
amount  of  awards  rendered  in  the  last  several  years,  with  the 
exception  of  a  few  areas  of  high  stakes,  complex  litigation,  such  as 
product  liability  cases. 

There  may  have  been,  however,  an  increasing  number  of  defendants 
named  in  each  lawsuit  filed.   Thus,  even  if  additional  plaintiffs  are 
not  filing  suits  and  the  usual  amount  received  by  plaintiffs  has  not 
increased,  the  number  of  defendants  who  are  initially  sued,  who  must 
pay  the  costs  of  defending  themselves,  and  who  ultimately  could  pay 
some  portion  of  the  judgment,  all  may  have  increased.   As  the  number 
of  defendants  named  increases,  the  number  of  insurers  brought  into  the 
fray  also  climbs. 

We  found  that  there  have  been  major  changes  in  Massachusetts  law 
during  the  last  15  years.   For  example,  the  liberalization  of  the 
Massachusetts  Rules  of  Civil  Procedure,  the  shift  to  comparative 
negligence,  and  the  consequent  increased  potential  use  of  the  joint 
and  several  liability  rule  may  have  encouraged  parties  to  identify  all 
potential  defendants  and  bring  each  of  them  into  litigation.   In  some 
circumstances,  the  "discovery  rule"  has  been  used  to  extend  the 
statute  of  limitations.   In  the  area  of  products  liability,  under  the 
warranty- strict  liability  theory  broadened  in  1971,  a  plaintiff  may 
now  fully  recover  for  an  injury  which  he  proves  was  caused  in  part  by 
a  defective  product,  even  if  the  plaintiff  himself  was  the  primary 
cause  of  the  injury. 
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In  contrast,  we  also  identified  Massachusetts  legal  standards 
which  limit  liability.   For  example,  it  appears  that  Massachusetts 
charitable  institutions  are  rarely  sued  in  tort,  probably  because  of 
the  $20, 000  statutory  cap  on  their  liability.   Likewise,  although 
Massachusetts  cities  and  towns  are  sued  regularly,  they  appear  to  be 
sought  somewhat  less  frequently  as  "deep  pockets"  than  localities  in 
other  states  because  of  the  Massachusetts  law  limiting  their  liability 
for  most  torts  to  $100,000.   An  eight  year-old  statute  enacted 
regarding  ski  operators'  liability  also  seems  to  have  reduced  the 
incidence  of  cases  brought  against  ski  resorts  within  this 
jurisdiction.   However,  many  such  suits  are  now  brought  in  neighboring 
states. 

One  major  aspect  of  our  liability  system  is  its  enormous  trans- 
action costs,  which  burden  both  plaintiffs  and  defendants.   On 
average,  one-half  to  two- thirds  of  all  monies  expended  in  the 
liability  system  goes  to  pay  the  attorneys'  fees  and  expenses  of  both 
parties.   If  insurance  administrative  costs  are  included,  the  figure 
is  estimated  at  three-fourths.   Only  the  remaining  fraction  is  netted 
by  injured  victims.   Defendants,  especially  those  ultimately 
vindicated,  find  this  an  onerous  burden.   Injured  plaintiffs,  even  if 
they  win,  may  receive  significantly  less  than  full  compensation,  and 
only  after  a  lengthy  delay.   In  several  types  of  litigation,"  most 
plaintiffs  lose  and  receive  nothing  at  all.* 

Finally,  our  review  of  the  liability  system  suggests  that  some  of 
the  unfairness  perceived  in  it  is  premised  on  myth,  but  a  portion  is 
founded  in  fact.   The  public  is  misinformed  about  the  usual  size  of 
most  awards,  in  part  because  only  extreme  verdicts  generate  substan- 
tial publicity,  and  in  part  because  accurate  overall  data  are  so  hard 
to  come  by.   Despite  some  of  the  publicity  to  the  contrary,  we  do  not 
have  a  "no  fault"  liability  system.   There  is  little  public  awareness 
of  those  shifts  in  the  law  which  have  rendered  the  system  much  more 
fair,  even  if  they  have  also  tended,  to  increase  the  potential 
liability  of  defendants. 

On  the  other  hand,  when  potential  defendants  perceive  a 
generalized  boom  in  litigation,  they  may  well  be  reacting  to  the  fact 
that  they  are  somewhat  more  likely  to  be  named  as  a  defendant,  albeit 
with  numerous  codef endants.   This,  in  turn,  may  support  a  heightened 
fear  of  being  held  jointly  liable  for  a  disproportionate  share  of  the 
liability.   Defendants  also  are  now  legally  exposed  in  cases  where  the 
plaintiff  shares  some  responsibility  for  his  own  damages;  fifteen 
years  ago,  they  would  have  been  immune.   In  some  types  of  cases,  such 
as  products  liability,  awards  are  likely  to  be  substantial.   Finally, 
the  high  transaction  costs  in  our  system  are  onerous.   They  bar  or 
limit  access  to  the  system  for  some  potential  plaintiffs  and  unfairly 
impose  high  costs  on  innocent  defendants. 

The  Recommendations 

As  we  considered  the  panoply  of  policy  recommendations  which  we 
could  make,  Task  Force  members  explicitly  or  implicitly  advocated  a 
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uniform  set  of  criteria  by  which  we  should  assess  proposals.   Some 
emphasized  one  goal  over  another  or  disagreed  on  how  to  resolve 
sometimes  conflicting  goals,  but  rarely  did  any  member  question  our 
underlying  values:   fundamental  fairness  for  all  participants  in  the 
system;  greater  availability,  af f ordability  and  predictability  of 
liability  insurance;  appropriate  incentives  or  disincentives  for 
desirable  or  undesirable  behavior;  and  stability  and  predictability  in 
liability  issues,  whenever  possible. 

Our  recommendations  fall  into  four  major  categories:   improving 
the  practices  of  insurers  and  the  regulation  of  the  insurance 
industry;  making  the  legal  system  more  efficient;  changing  certain 
substantive  rules  of  liability  in  our  legal  system  which  are  currently 
unfair;  and  modifying  standards  of  liability  applicable  to  unique  or 
special  types  of  organizations  or  activities. 

The  recommendations  for  improving  the  practices  of  insurers  and 
the  regulation  of  the  insurance  industry  are: 

°  Require  adequate  advance  notice  of  insurance  policy  nonrenewals 
and  prohibit  arbitrary  mid- term  policy  cancellations.- 

°  Require  insurance  companies  to  provide  more  information  to  the 
Commissioner  of  Insurance  and  require  insurance  companies  to 
give  business  policyholders  information  concerning  their  own 
claims  experience. 

9  Clarify  and  enhance  the  regulatory  authority  of  the  Division  of 
Insurance. 

°  Increase  funding  for  the  Division  of  Insurance  to  provide 
adequate  staff  and  data  processing  equipment. 

°  Adopt  a  "Flex  Rating"  system'  for  some  commercial  liability 
insurance  policies,  which  establishes  a  reasonable  price  range 
within  which  insurance  premiums  may  fluctuate  each  year. 
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Facilitate  the  formation  of  Market  Assistance  Plans  under  which 
participating  insurance  companies  voluntarily  agree  to  insure 
hard- to- pi ace  risks. 

Help  related  businesses  or  other  groups  to  form  group  self- 
insurance  pools. 

Study  possible  action  at  the  federal  level,  including  possible' 
federal  regulation  of.  insurance  and  reinsurance,  a  reexamination 
of  the  current  insurance  industry  exemption  from  antitrust  laws 
and  the  impact  which  federal  tax  laws  have  on  insurers. 

The  recommendations  for  making  the  legal  system  more  efficient 

Strengthen  measures  against  frivolous  suits,  defenses  and 
motions.       .   . 
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°  Encourage  improved  judicial  management  and  experimentation  with 
alternatives  to  formal  trials  to  resolve  cases. 

°  Require  itemized  verdicts  so  that  juries  must  specify  what  they 
have  included  in  calculating  monetary  awards. 

The  recommendations  to  amend  certain  standards  of  liability  in 
our  legal  system  are: 

°  Modify  the  rule  of  joint  and  several  liability. 

°  Extend  the  theory  of  comparative  fault,  which  currently  governs 
most  liability  cases  in  Massachusetts,  to  cases  involving 
products  liability. 

The  recommendations  modifying  standards  of  liability  applicable 
to  unique  or  special  types  of  organizations  or  activities  are: 

°  Clarify  municipal  liability. 

°  Clarify  the  liability  of  employees  of  charitable  organizations. 

°  Analyze  possible  new  liability  standards  for  recreational 
facilities. 

°  Clarify  Workers '  Compensation  liability  for  design 
professionals. 

°  Clarify  the  liability  of  quasi-public  agencies,  such  as  state 
economic  development  organizations. 

Other  Areas  Considered  On  Which  No  Recommendation  Was  Forthcoming 

The  Task  Force  also  considered  several  other  policy  reforms,  but 
no  recommendation  was  made  on  these: 

°  Early  Compensation  System 

°  Collateral  Source  Rule 

°  Monetary  Ceilings  on  Tort  Damages  (Caps) 

°  Attorneys'  Contingent  Fees 

. °  Prescreening  Panels 

°  Mandatory  Bifurcation  of  Trials 

°  Structured  Judgments 

Increased  Regulation  of  Surplus  Lines  and  Reinsurance 

°  Enactments  Related  to  Directors  and  Officers  of 
For-Profit  Companies 
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Adoption  and  Submission  of  the  Report 

The  report  and  recommendations  were  adopted  by  the  Task  Force  and 
submitted  to  Governor  Michael  S.  Dukakis  on  December  29,  1986.   The 
following  Task  Force  members  voted  in  favor  of  the  Report: 
Secretary  Gold,  John  Crosier,  Alfred  D' Alessandro,  Brian  Fairbank, 
Jean  D.  Gorman,  Representative  Sherwood  Guernsey,  Commissioner 
Peter  Hiam,  Senator  John  P.  Houston,  William  H.  Kilmain, 
Thomas  A.  McLaughlin,  S.  Stephen  Rosenfeld,  Linda  Ruthardt, 
James  Segal  and  Otto  A.  Wahlrab.   Members  Crosier,  Fairbank,  Gorman, 
Guernsey,  Kilmain,  Ruthardt  and  Wahlrab  filed  clarifications  with 
their  affirmative  vote. 

Senator  Linda  Melconian  and  Representative  Francis  Woodward 
reserved  their  rights. 

William  E.  Bernstein,  John  Donohue  and  Joshua  Kratka  dissented. 

Gary  Countryman  abstained  and  filed  a  statement  of  explanation. 
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